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DIGEST:

Protest filed with GAO ware than 10 days
after protester was orally advised of the
complete basis for protest, must be consid-
ered untimely even though proteeL may have
been filed within 10 days of protester's
receipt of written notification from pro-
curing agency which reiterated basis for
protest. In circumstances protester had
no reason to delay protest. until receipt
of official written notification of 'jid
rejection.

Service Enterprises, Inc. (Service) protests the
award of a contract to another firm for mess attendant
rervices under invitation for bids (YE'B) N6226s%77-B-
0467 issued by The Navy.

The Navy ctnniriers the protest Lo be untimely filed
and we agree with the '!avy for the reasons stated below.

After the bid opcning, Service indicated to te
Navy that it had made a mistake in its bid and rteuested
upward correction of its bid price or withdrawal if cor-
rection was not permitted. On September 27, 1977,
Service called the Navy to inquire about the status of
the award afind was advised that award had been inade to
another firm. The Navy stated that correcti6n of its
bid was disallowed because Service had not presented
clear and coivincing evidence of its intended bid as
required by the procurement regilations. Service was
advised that a letter dated September 27, 1977 would
reiterate the above. The Navy contends that no pro-
test, oral or written, was made by Service until it
filed its protest with GAO on October 13, 1977, which
is more than 10 working days after Service was orally
apprised of the basis for protest.
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The protester stated in its initial submihsion to
'1AO that it had orally protested to the Navy on Sept em-
ber 27 by telephone and that it considered the Navy's
letter of same date to be adverse agency action which
It was appealing to SAO. Such an appeal, apparently,
would be timely filed within 10 days of the protester's
receipt of the Septempier 27 letter. However, the Navy
bhas submitted a conteraporaneous memorandum of the phone
conversation which indicate; that although Service was
unhappy with the loss of the contract, the firm did not
orally protest with the Navy, In itr r2;juttaJ to the
Navy report the protester has not contested the agency@s
position that an oral protest was not made on Septem-
ber 27. It states that or. September 30, 1977 tile firm
orally informed the Navy that it was planning to protest
the award and, furthermore, that it did not protest to
the Navy because of alle.ged harassment during perform-
ance of its prior contt.4ct. The protester nevertheless
contends that its protest dated Oitober 12, 1977 was
timely under our procedurec.

It is not apparent that an oral protest to the
Navy was made, and therefore we believe the initial
protest in this ca:e was filed with GAO, The ques-
tion then, is when did the time for protesting to %SA(t
begin to run. Although it may be reasonable for a
bidder to await the official" wr5tten notifb.cation
of the agency's reasons for bid t'jectibn before its
time for protesting begiris to run, in this case we
think the protester should have relied on the oral
notification of bid rejection. This binder orally
was told and. understoo6 the Navy's, reason for dis-.
allowing bid correction. The bidder had no reason
to think the "official writtea notification wou)'.
provide any additional substantive infovmation in
thin regard. In fact, the contr'adting officer
states that when the bidder orally was potified of
rejiction it also was advised that written notice.
of ihat date would reiterate the ora' advice givnn.
The Public Research Institute bf the 'enter fo:
Naval Analyses of the Univeraity of sachester,
B-187639, August 15, 1977, 77-2 CPD '16.



B-190410 3

Under our bid protest procedures, a protest to GAO
must be received not later than 10 days after the basis
for protest is known or should have been known, whichever
is earlier. 4 Code of Federal Regulations 5 20.2(b)(2)
and (3). This protest, therefore, is untimely because
it was received by GAO on Octobet 13, 1977, more than
10 working days after notice on Septcimber 27 of the
basis for its protest.

Accordinglyt the protest is dismissed.

Pau G. Demb ing
General Counsel yr




